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Jett P. Mundy, 
Appellant, 

v. 

United States of America, 
AppeUee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 

This is an appeal under Title 17, Sec. 17-101, D. C. Code 
(1940 Ed.) from a conviction and sentence on the 29th day 
of October, 1948, in the District Court of the United States 
for the District of Columbia, for a term of three (3) to 
nine (9) years under an indictment charging the defendant 
with violations of Title 22, Sec. 22-3204 and Title 22, Sec. 
22-502, of the D. C. Code (1940 Ed.). 

STATEMENT OF THE CASE 

Jett P. Mnndy, a resident of the District of Columbia, : 
was charged in an indictment containing three counts and 
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was convicted under the two counts hereihabove named. 
A motion for a new trial was filed and argued but was denied 
by the trial judge. Thereupon the defendant was sentenced 
to serve three (3) to nine (9) years in the pententiary. 
From this judgment the defendant appeals. 

The testimony in the trial disclosed that only the com¬ 
plaining witness, one Eddie Barnes, and the defendant had 
any direct knowledge of the facts in issue. 

The testimony further disclosed that the complaining 
witness met the defendant in front of the defendant’s resi¬ 
dence (R21) and engaged him in conversation. That an 
argument ensued whereupon the defendant left the scene 
and entered his place of residence. After a period of time 
had elapsed the defendant returned to the street fronting 
his residence and found Barnes, the complaining witness, 
had not left the scene. Barnes made a threatening gesture 
to the defendant and he fearing bodily harm, as a result of 
this threatening gesture, drew a revolver from his pocket 
and shot Barnes in the abdomen. That, although, three 
bullets were in the chamber of the revolver, only one shot 
had been fired. (B58). 

On cross-examination of the complaining witness, Barnes, 
for the first time testified that after he was shot by the 

defendant, said defendant took a cigarette lighter from his 

• _ 

pocket, unscrewed the cap and “poured” lighter fluid on 
him (Barnes). He further testified that the defendant 
struck seven or eight matches in an effort to set Barnes 
afire. (R33-34)(R44^5). 

At the close of the trial court’s instruction to the jury 
counsel for the appellant requested the judge to charge 
the jury with respect to the testimony of Barnes in con¬ 
nection with the lighter fluid incident which requested was 
denied. (R109). 

At no time, in his instructions to the jury, did the trial 
court define the phrase “Reasonable doubt,” but, in fact, 
the trial court specifically avoided said definition on the 


3 


theory that it had been defined to the jury many, many 
times. (R103-104). I 

SUMMARY OF ARGUMENT 
I 

The trial court erred in refusing to instruct the jury as 
requested by the appellant, that, if they believed the com- ! 
plaining witness was lying about the lighter fluid incident 
they could disregard that portion of this testimony, or all | 
of his testimony. 

n 

The trial court erred in failing to specifically define, ; 
the term “reasonable doubt” as well as, in failing to spe- i 
cifically define the term “presumption of innocence” used 
in connection therewith. 

ARGUMENT 

i 

I | 

It is true that the trial court gave a general instruction 
with respect to the credibility of witnesses (R104). How- j 
ever, such a general instruction was not sufficient to give j 
the appellant the benefit to which he was entitled in the j 
determination of a specific fact which may have been favor¬ 
able to him in the case. That it was incredible to believe j 
the testimony of the complaining witness with respect to j 
the lighter fluid incident is reflected by the trial court’s 
examination of the witness (R 44 45 ). It is respectfully 
submitted that the trial court’s instruction as stated above !' 
did not fully or fairly direct the attention of the jury to 
the specific matter in controversy but in fact left the jury 

i 

in the domain, of vague generality, nullifying the im¬ 
portance of this matter in their minds. In the Egan case, 
cited supra, the court citing District of Columbia v. Gray, 

1 App. D. C. 502,506., said: 

“Vague generalities addressed to a jury cannot sup¬ 
ply the place of specific instructions- The very purpose j 


of instructions is to direct the attention of the jury spe¬ 
cifically to the matters relied on by the parties, and to re¬ 
move the subject of controversy from the domain of 
vague generality. Thorwegan v. King, 111 U. S. 549; 

• United States v. Bank of the Metropolis, 15 Pet. 377. Of 
course, the judge was not bound to give the instructions 
requested by the defendant in the precise terms in which 
they were requested.:' But when a prayer for instruc¬ 
tions is presented to a trial judge, and the prayer itself 
is sound in law and applicable to the testimony in the 
case, it is error in him not to instruct the jury in some 
sufficient form specifically, and not by vague general¬ 
ities, upon the precise point to which the instruction 
is directed, if it is a material point in the case.” 

n 

The trial Court erred in failing to define “reasonable 
doubt.” In his instructions to the jury the trial court said 
as follows: 

You understand what I mean when I say “reason¬ 
able doubt” 

The Court has instructed you on reasonable doubt 
many, many times, and of course if you have a reason¬ 
able doubt as the Court has explained to you in this 
case, you must resolve that doubt in favor of the defend¬ 
ant and acquit him. (B103-104). 

In Kenion v? GUI, 81 TJ. S. App. D. C. 96, at page 99, 
affirming the lower Courts’ decision denying a petition for 
writ of habeas corpus. Associate Justice Prettyman said as 
follows: 

It is clear that the court impressed upon the jury 
_ that before they could return any verdict of guilty, 
they must be persuaded beyond a reasonable doubt. 
The question is whether the failure of the court to define 
“reasonable doubt” in this particular case, and its 
reliance upon the knowledge which it knew the jury 
had upon the subject, denied the accused due process 
of law. Counsel for appellant say that we cannot now 
tell whether the jurors had such knowledge. That is true. 
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■• but we nrost assume that the. statement of the court 
was correct; and we again note that we are not called 
upon to decide whether we would have affirmed or j 
reversed if an appeal had been taken. It is the duty j 
of the trial court to be meticulous in its treatment of j 
every case which comes before it, and to withstand the 
temptation to avoid the tedium of repeating to jurors ! 
that which the court knows they know. The omission 
may create an erroneous impression. Nevertheless, j 
we do not think that the failure of definition, under the 
circumstances of this case, was a denial of due process j 
which ousted the court of jurisdiction to enter judg¬ 
ment. 

This dictum read in the light of Egan v. United States I 
52 App. D. C. 384 leaves no doubt with respect to the trial j 
courts duty to define “reasonable doubt” to the jurors. In 
the Egan case the trial court did partially define the term 
in question however Associate Justice Van Orsdel in writ 
ing the majority opinion, at page 393, said: 

A mere glance at the foregoing charge discloses its ! 
failure to specifically enlighten the jury on the law j 
of reasonable doubt. The government is by law| 
burdened with the obligation of proving the case set i 
out in the indictment, in every material part, beyond! 
a reasonable doubt; and before the jury can lawfully: 
return a verdict of guilty they must find that every 
element essential to establishing guilt, has been so 
proven. The law demands acquittal, unless every ma¬ 
terial and necessary fact upon which a conviction 1 
depends is proven, to the satisfaction of each individual 
juryman, beyond a reasonable doubt. 

The charge totally fails to define what constitutes 
reasonable doubt. To what purpose is it to tell the 
average juryman that he must be satisfied from the 
evidence of the guilt of the accused beyond a reason^ 
able doubt without some intelligent statement of its 
meaning? A reasonable doubt may be defined to mean 
such a doubt as will leave the juror’s mind, after & 
candid and impartial investigation of all the evidence, 
so undecided that he is unable to say that he has an 
abiding conviction of the defendant’s guilt, or such a 
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doubt as in the graver and more important transactions 
of life, would cause a reasonable and prudent man to 
hesitate and pause. 

The charge as given was not expressed in the con¬ 
cise and positive manner in which a long-established 
legal proposition, expressive of the humanity of the 
law and so vital to the protection of the accused, should 
be impressed upon the minds of the jury. It opened 
with an implied doubt in the mind of the court of the 
necessity of even intimating that a defendant is pre¬ 
sumed to be innocent until he is found guilty beyond 
a reasonable doubt. The force of the legal presumption 
of innocence was weakened by the statement that the 
“presumption is said to be evidence in the case.” Said 
by whom? Not the court, nor even an implication that 
the proposition meets the approval of the court- The 
fair inference from the remark is that the trial judge is 
not giving his view of the law, but merely expressing 
the opinion of an undisclosed authority. The idea con¬ 
veyed is that it is given to the jury for what it is worth, 
to be followed or ignored, not important which course 
is adopted. It is error to convey to a jury great 
fundamental principles of law, essential to lie pro¬ 
tection of the citizen accused of crime, in such an in¬ 
definite manner as to nullify its importance in the minds 
of the jurors. 

That a great fundamental principle of law, essential to 
the protection of a citizen accused of crime, left the jurors 
in grievous doubt and in fact nullified its importance in 
their minds, is best illustrated by the questions of certain 
members of the jury in their request for further instructions. 
(B110-112). 

CONCLUSION 

It is urged in conclusion that the case be reversed and 
remanded for a new trial 

Respectifully submitted, 

Myeb Koonut, 

Counsel for Appellant . 
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IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 


Criminal No. 1032-48 


United States, 
y. 

Jett P. Mundt, 

Washington, D. C. 
Wednesday, October. 20, 1948. 
The above-entitled cause came on for hearing before 
Judge Edward M. Curran at 3:15 o’clock pjn. 

APPEARANCES: 

On behalf of the United States: 

Cecil Heflin. 

On behalf of the Defendant: 

Myer Koonin. 


4 We expect to show that at about the time of the \ 

shooting, this defendant stated to the complainant 
that he was going to kill him. 
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6 WILLIAM RONALD STRONG 


Direct Examination 


Q. And yon are attached to Emergency Hospital? A. 
Resident physician; yes, sir. 


Q. Do yon recall having a patient at the hospital by the 
name of Eddie Barnes on or abont Jnne 2 of this year? 
7 A. Very well, sir. 


A. He was admitted with a gunshot wound in the ab¬ 
domen, sir. 

! Q. Abont what point was the wound of entrance, if yon 
can tell? 


A. It was in the front of his abdomen, the front of his 
stomach, a little to the right of the umbillicus and just 
below it, sir. 


Q. Did the bullet go dear through? A. Yes, sir, 
8 it did. 


• •••••• 

Cross-Examination 


Q. Doctor, did you examine Barnes when he was first 
admitted to the hospital? A. Yes, sir; I did. 

Q. Do you know or can you testify at this time whether 
or not he had been drinking? A. There is no mention of 
that made. Therefore, I will presume that he was not ob¬ 
viously under the effect. 
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Q. As a rule, Doctor, when a patient is admitted 
9 for a gunshot wound, do you make an examination to 
determine whether or not that patient had been 
drinking? A. We examine all our patients rather thoro¬ 
ughly, sir, when they come in with a major injury of this 
type. If he had been drinking it would have been influ¬ 
ential on the type of anethesia he would receive in his 
subsequent operation; and I believe a note of it would have 
been made. 

Q. Then, Doctor, is it your testimony now, or would it 
be your testimony, sir, that in all situations of this type, 
a note of that would have been made? A. That is my belief, 
sir. 

• ••••••••• 


CHESTER A. McCREADY 

• •••••• 

Direct Examination 


10 Q. Directing your attention to June 2 of this year, 
do you recall being in the vicinity of 943 I Street, 
Northwest? A. I do. 

Q. About what time were you there? A. At six o’clock 
in the evening. 

Q. Around six o’clock? A. Yes. 

Q. Do you recall seeing anyone there with a pistol? A. 
As I was coming across the street from one comer to the 
other, I seen a fellow chasing another fellow, and as I had 
just passed the building there on that comer, I just forget 
what it was, whether it was a store—well, anyway, I had 
walked about five feet up past the street there when I heard 
a shot, sounded like the 4th of July, and I turned around 
and seen the fellow then put the gun in his pocket and walk 
down about the middle of the block and go in a place. 

Q. Go in a place? A. Yes. 

Q. Do you see that person here today that you saw 
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11 .ptzt the gun in his pocket T A. Yes, sir. 

Q. Where is he? A. Over there (indicating). . 
Q. And did you see him shortly afterwards come out of 
that place? _ A^ Yes. 

Q. With, the police officers there? A. With a police 
officer. 


19 ' GEORGE R. McKENNA 

Q. You are a member of the Metropolitan Police 
Department? A. I am. 

Q. Attached to headquarters? A. That is correct. 

Q. I believe you were subpoenaed to come here and bring 
with you the records of the Police Department showing 
whether or not Jett P. Mundy had a license to carry a. 
pistol Did you bring such records? A. I did. 

Q. Have you made an examination of those records? A. 
I have. 

Q. Does he have a license to carry a pistol? A. He does 
not 


20 EDDIE MAURICE BARNES 


Direct Examination 


21 Q. Do you now this defendant here? A. Yes, sir. 

Q. How long have you known him? A. I have been 
knowing him ever since 1933. 

Q. How did you first become acquainted with him? A. 
I met him at the barber shop. I was shining shoes. I was 
a bootblack and he was a barber. 

Q. Have you seen him from time to time since then? A. 
Yes, sir. That is the first time I seen him in six months, 
was the day he shot me. 

Q. Did you have occasion to be in the vicinity of 943 I 






Street, Northwest, on the evening of Jnne 2 of this year? 
A. Yes, sir. 

Q. What time were yon along there? A. I was walking 
down the street, on my way to Eleventh Street to catch a 
street car at the time I met him. He was coming ont of his 
gate. "r | 

22 Q. Did yon have any conversation with him? A. 
He spoke to me and said “Hello, there, Eddie, lots 

better known as a nigger boy. ’ ’ 

I said, “Hello, Jett Mnndy, better known as a cracker.” 
Q. What did he say them? A. So me and he walked on 
down the street and he started talking, and he said, “Give 
me a drink ont of yonr bottle.” 

I said, “I haven’t got no whiskey.” 

And he said, “Get one, nigger.” 

I said, “0. EL, cracker.” 

So we walked down the street farther, and he started 
feeling aronnd his pockets and he said, “I left my pocket- 
book at the honse. I better go back and get it.” 

He said, “How mnch money yon got?” 

I said, “I got as mnch as yon got.” 

He said, “How mnch does it cost?” 

I said, “$1.20; for soft drinks, 6 cents apiece.” 

He goes back to the honse, said he was going to get bis 
pocketbook. He come back ont and when he come back ont 
he said to me, “Yon the only god-damned nigger I haven’t 
stack my foot np yonr god-damned ass.” 

I said, “My mother and my father never kicked me. We 
going to kick each other.” j 

He said, “Don’t tell me that, nigger. Damn yonr 

23 mother and yonr father. I am a white man. Yon 
are a nigger.” 

I said, “Yon are not good as a nigger.” * 

So one word brought on another. Some of the time he 
would call me a nigger and I would call him a cracker. 

So the last word he said to me, * * I hates niggers and jews. ’ ’ 
Mr. Koonin. Pardon me just a minute. I am sorry, if 
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your Honor please. I didn’t get the last part of that. 

Every time he called yon a nigger, you called him a what? 

The Witness. A cracker. 

Mr. Koonin. I see. 

The Witness. So every time he called me a nigger, I 
would call him a cracker, so one word brought on another. 

So we kept talking and talking, talking to each other, and 
he said, “Don’t no nigger talk to me like that.” 

Said, “I am a white man and you is a nigger.” 

He said, “I hates niggers and jews.” 

He said, “Jews should be back in Italy and niggers 
should be back in South Africa.” 

So I started to walk away from him then. A white woman 
just about three feet and a half or four feet tall called me 
and said, “Look out, colored boy, the man has got a gun.” 
And she was walking on the other side of the street. 

So when I turned around, he said, “Too late now, you 
black son-of-a-bitch, and stuck the gun in my belly where 
he shot me. 

24 So I stood up and leaned up against the lamp post, 
walked from him, three feet from him, and I stood 
up against the lamp post. I laid up against the lamp post 
and stayed there about a couple of seconds. 

By Mr. Heflin: 

Q. Did you become unconscious at that time? A. I be¬ 
came unconscious to a certain extent. I could hear what 
people had to say, but I couldn’t talk at all. 

Q. Do you recall going to the hospital? A. Beg your 
pardon? 

Q. Do you recall going to the hospital? A. Yes, sir. I 
remember the ambulance come. I heard them coming. 

Q. What hospital did you go to? A. I went to 
Emergency. 

Q. How long were you at Emergency Hospital? A. I 
stayed at Emergency Hospital altogether 46 days. 

Q. How long were you there the first time? A. 26 days. 

Q. Did you have any weapon at the time you had this 
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controversy? The only thing I had was $1.35 and my keys 
in my pocket. 

Q. Did yon make any threats towards him? A. No, 
sir. 

25 Q. Did yon make any acts toward him as if yon 
were going to strike him or hit him? A. No, sir. 

Q. Did yon reach in yonr pocket for anything? A. No, 
sir. We were standing facing each other when he shot me, j 
abont a half foot apart. 

Q. Let me ask yon this: Did yon at that time know aj 
person by the name of Chester A. McCready, who testified 
here yesterday? A. No, sir. j 

Q. Had yon ever seen him before? A. No, sir; I don’t 
know none of the witnesses. 


Cross-Examination 


32 Q. Then what happened? A. So he said to me, 
I mean I said to him, “Give me a drink ont of that 
bottle,” and he said, “I haven’t got no bottle, bnt we will get 
one, nigger.” j 

So I said, “0. K., cracker.” 

Q. Let me stop yon right there. He said he didn’t have 
a bottle? A. Yes, sir. 

Q. Bnt he wanted yon to get one; is that correct? A. 
He says, “We will get one together.” 

Q. “We will get one together?” 

All right. Yon take it from there. Then what happened? 
A. So he started feeling aronnd his pockets like he was 
going to get his pocketbook and he said, “I left my pocket- 
book at home. Let me go back and get my pocketbook, 
nigger.” 

I said, “0. K, cracker.” 

He said, “How mnch the whiskey cost?” 

I said, “It costs sixty cents apiece.” 

He go back in his honse, claimed he was going to get his 
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pocketbook, and when he come back out, he said, “You is 
the only god-damned nigger I haven’t stuck my foot up 
your ass.” 

I said, “Well, my mother and father never kicked 

33 me and I know you ain’t going to kick me.” 

I said, “Be any kicking, we going to kick each 

other.” 

One word brought on another, and every time he would 
call me nigger, I would call him a cracker. 

So the white woman across the street said, “Look out, 
colored boy, this man got a gun.” 

He said, “It’s too late now, you black son-of-a-bitch.” 

He stuck it in me. When he stuck it in me, I leaned up 
against the lamp post and fell After I fell, he was standing 
over me, snapping that gun in my face, and the gun jammed. 

So he said, “You black son-of-a-bitch, if I can’t kill you 
this way, I will kill you the other way.” He took the 
cigarette lighter fluid out of his white shirt pocket and 
dumped it on top of me and struck seven or eight matches 
and they went out. 

Q. Was that in his cigarette lighter, the fluid? A I 
imagine it was. It was a cigarette lighter. 

Q. The fluid was in the lighter? A Yes, sir. 

Q. And how did he get the fluid out of the lighter? A 
He opened it up. I seen him screwing something off of it. 
Q. You saw him unscrewing it? A Unscrewing it. 

Q. And he poured the fluid out on you ? A Fluid 

34 out on me. 

Q. Now, how many matches did he strike? A He 
struck seven or eight matches. 

Q. He didn’t use the cigarette lighter, did he? A No, 
sir. 

Q. He used matches? A Yes, sir. 

i 

Q. Put the cigarette lighter back in his pocket; is that 
correct? A Yes, sir. 

Q. And then took out a box of matches? A Yes, sir, a 
pack of matches. 


9 -; 

Q. Where did all that take place, Eddie?. A. Bight on 
the comer—I mean, about 200 feet, from the corner, I 
imagine. • - ^ 

. Q. About 200 feet from the comer? 

• • • • • • • > 9 • • 

*, ^ 'r 

43 REDIRECT EXAMINATION - 

VVVVVvVV v i * »v 

44 Q. You said this man opened a -cigarette lighter 
and poured the fluid all over you? A. Yes, sir, and 

tried to bum me. 

Q. Did you testify to that on direct examination? A. Yes, 
sir. 

Q. You say you testified to that when Mr. Heflin was 
examining you before Mr. Koonin did? A. Yes, sir. They 
got it down in black and white. 

Q. No, right here. Did you tell the jury on direct exam¬ 
ination that this man poured lighter fluid all over you? A. 
Mr. Heflin cut me off there. 

Q. But you didn’t tell that point, did you, on direct ex¬ 
amination? A. I didn’t tell it to Mr. Heflin because he cut 
me off. 

Q. Do you know what kind of a lighter this was? A. It 
looked like a cigarette lighter. 

Q. Have you seen cigarette lighters before? A- 

45 Yes, sir. 

Q. Do you know how to fill a cigarette lighter? A. 
I have seen them filled in the old times. 

Q. Now, they unscrew that cap and they put fluid in it? 
A. Yes, sir. 

Q. Do you know what is inside that lighter that absorbs 
that fluid? A. No, sir. j 

Q. Well, it is some substance similar to cotton batten, 
isn’t it? A. Yes, sir, I have seen something like cotton 
in there. j 

Q. Don’t you know after that has been filled, that you 
cannot pour fluid out of it? A. That is what he tried to 


»(i 
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Q. No, no; don’t yon know yon can’t ponr flnid ont of a 
cigarette lighter? A. No, sir, I didn’t know that. 

The Court. All right. 


46 NAOMI O’LENTA TALBOT 


Direct Examination 


Q. Directing your attention to June 2 of this year, do yon 
recall being in the vicinity of 943 I Street, Northwest? A. 
I was at the comer of Tenth and I on that evening waiting 
on the bus. 

Q. About what time, if yon recall, were yon there? A. 
Around six. 

Q. Did yon at that time know Eddie Barnes? A. No. 

Q. Do yon know this defendant here? A. No. 

Q. Did yon hear or see anything unusual while yon were 
there waiting for the car. A. Well, my attention 
47 was directed to the opposite comer by the firing of 
the— 


Q. What did yon hear and observe there? A. After 
hearing the fire, I looked in the direction from where I 
though it had come and I saw one man staggering around 
and another standing with a gun in his hand. 

Q. How far did the man stagger around? A. Well, he 
was near—when I looked, he was near the 
48 curb and he sort of staggered ont to the curb and in 
the street, and then fell 

Q. Did yon then go in that direction down there where 
this was? A. Shortly after. 

Q. Did yon see a gun when yon looked down there? A. 
When I looked down the man was standing with the gun in 
his hand. 
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Q. Could you identify here the person? A. No, I could 
not. . . ' „ 

Q. You didn’t see him later? A. I saw him when they I 
brought him out of the house. 

Q. Do you see the person here that the officers brought out 
of the house? A. I could not identify him. 

Q. Did you see any weapon or any instrument of any kind 
around the fellow whose body was there in the street? A. 
No. 


49 SAMUEL R. SMITH 


Direct Examination 


50 Q. Are you a member of the Metropolitan Police! 
Force, attached to No. 1? A. I am. 

Q. Were you so attached to No. 1 on June 2 of last year?! 
A. I was. 

Q. And on that date did you have occasion to go to the 
vicinity of 943 I Street, Northwest? A. I did. 

Q. In the District of Columbia? A. That is correct. 

Q. What did you observe—first, let me ask you about 
what time did you get there? Au It was about five minutes 
past six in the evening. 

Q. What did you observe upon arriving there? A. Well, 
about 6:03 I received a radio call of a shooting in the 900 
block of I Street, Northwest. I arrived there several; 
minutes later and there was a crowd of people grouped 
about a form that was—that I later saw was a colored 
man—lying halfway in the street and part over on the curb 
onto the sidewalk, in front of 943. 

The man had a wound in his stomach, in his abdomen. 
He was more or less in a semi-conscious condition. I tried 
to talk to him. His eyes would open and he would 

51 mutter a few words, and I asked him did he know 
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who had shot him. He was very jumbled and he said some* 
thing like a man named Mett, or something. I couldn’t 
get a clear name from him. 

So a few moments later a citizen gave me certain informa¬ 
tion, and from that information I went to a house at 923 
I Street, and went to several rooms in that house and 
finally went to the top floor, and the second door that I 
knocked on, someone got up and opened it with a key, and 
when the door opened the defendant was standing there 
in his shirt-sleeves and then sat down on the bed, and there 
was a dresser just facing the door, within arm’s length 
of the door, and on that was a small black automatic. 

I asked the defendant whether or not he had just shot a 
man up the street and he didn’t say anything for several 
seconds, and finally he said yes, that he had had some 
trouble up the street. 

I went over and picked up the gun and asked him if 
that was the gun that had been used, and he told me it was. 

I then asked him where he obtained the gun, and he told 
me that several weeks prior to that he had found it in the 
bathroom in this house. 

He was brought out into the car and taken to No. 1 
precinct, and I asked him then why he had shot this man, 
and he told me he had had an argument; that this colored 
man had been pestering him and bothering him on 
52 numerous occasions about making gambling plays, 
and that, more or less, was the reason why he shot 

him. 


54 JETT P. MUNDY 


Direct Examination 


55 


Q. Will you tell the Court and these ladies and 
gentlemen of the jury under what circumstances you 
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56 first saw Barnes T A. Well, the first time I ever seen 
him, it has been about thirteen years ago. * v . 

Q. No, no, I am sorry. I am directing your , attention 
or I would rather that you direct your own attention to this 
day complained about, June 2, 1948. A. Well, .1 met him 

^ • At m - 

on I Street. I had been around on New York Avenue. . I 
was sick that day, I was not working that day, and I had 
been around on New York Avenue at Jack Overton’s barber¬ 
shop and I got shaved there and I went up the street and 
I got some soap and some cigaretts and one little thing and 
another, I can’t recall just exactly what I bought, but any¬ 
way I walked on back down Tenth Street and turned around 
to the left, and was walking down I Street, and about the 
time that I started into my house at 9231 street, why, Eddie 
Barnes came walking up the street and he says, “Hello, 
there, big shot, let me hold something before I go broke.” 

I didn’t pay no attention to him. 

He says, “Hey,” and I walked on in the house and went on 
up to my room and I stayed up there at least thirty or 
thirty-five minutes. 

Well, I was hungry and I started down to the Madrid 
grill to get my dinner, and I stayed up there about thirty 
or thirty-five minutes, and when I came back out, I got to 
thinking. I knew he had it in for me any way, see, and I 
was scared of him because he was all the time talking 

57 about cutting somebody or shooting somebody, and 
- constantly into arguments with numerous people 

down where I had been working, 533 Ninth Street. 

I had found a little gun a drunken soldier had left in the 
rest room in the back end of the barbershop, and I had it 
laying there in my room on the dresser, see. I picked the 
gun up— 


Q. Now, if you will continue, Mr. Mundy. ' A. So when 
I started out of the house again, I put the gun in my pocket 
and I started down to the Madrid grill to get something to 
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eat, and I was scared of that guy because he has got a 
tough name and I have seen him in numerous argu- 

58 ments with different people down there in the barber¬ 
shop, and he was always half drunk and very antag¬ 
onistic, and so I put that gun in my pocket and came on out 
on the street, and right at the edge of the fence there is a 
kind of alley that goes right beside the house there that Dr. 
Wilkens used to have. I mean Dr. Gibson. And so he says, 
“Come on, let’s go in the alley here and have a drink.” 

I told him, I says, “I don’t drink whiskey,” and I says, 
“If I did drink whiskey, I wouldn’t take a drink with a 
crazy person like you.” 

And he turned around and says, “Well, you ain’t too god¬ 
damned good to take a drink with me,” and wheels around 
and throwed his hand in his right side pocket. 

Well, I didn’t know what he was going to do, so I shot 
at his leg to scare him, see, and when I shot him, I hit him 
in the stomach and he started rolling and tumbling up the 
street, and he rolled and tumbled dean up in front of an 
alley there that goes between the pet shop and the house 
that my landlady lives in, which is 933. 

• ••••••••• 

59 And last year I worked for Harry Gledis there at 
Fourteenth and L Street and I had been working 

there for four years. Then he came in the barbershop down 
there one night all drunked up and says, “You got fired. 
You got fired up there, didn’t you?” 

He says, “You got fired.” He says, “I figured you would 
get fired,” and trying to start an argument with me, and 
he was all the time picking at me and very antagonistic 
and always had something insulting to say to me. 


61 Cross-Examination 


62 Q. Now, you knew this complaining witness back 
since 1933? A. It was around about 1934. 
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Q. When was the first time that he ever said or did any¬ 
thing insulting to you ? A. Well, it was that day we had an: 
argument in the barbershop. 

Q. When was that? A. Well, that was the time that he! 
hurt this Congressman’s foot. He got mad at me. 

Q. How long ago was that? A. That has been about 13 
or 14 years ago. 13 years ago. 

Q. You think for 13 years he still had this grudge against 
you? A. He has always had a grudge against me. 

Q. When he hurt this Congressman’s foot, how did 

63 he hurt it? Was he shining his shoes? A. Shining 
his shoes, and pressing a rag. He was mad and 

pressing the rag down on it tight, hard. ! 

Q. And you fired the boy for that, didn’t you? A. I didn’t 
fire him, but I gave him a lecture about it. I told him, I 
says, “If you’re going to drink on the job and intrude on 
people like that,” I says, “the best thing for you to do id 
just don’t come in here when you are drunk.” 

Q. You didn’t fire him ? A. I didn’t fire him; no, sir. 

• ••••••••• 

Q. When did you have another serious instance like that 
with this boy? A. Well, one day down there in front of the 
barbershop he tried to start an argument with me. 

Q. When was that? A. This has been around about the 
middle of June. 

Q. Of which year? A. This year. 

Q. This year? A. Yes, sir. 

Q. What happened then? A. Well, he was mad at 

64 a fellow by the name of Moore, because Moore had 
ordered him out of the barbershop, and he came out in 

front of the barbershop and I happened to be standing out 
there and I don’t know just exactly what they were arguing 
about. 

Q. Were you afraid of this man then? A. Yes, sir, I was. 
Q. When you were standing out in front of the barber¬ 
shop? A. That is right. 

Q. What were you afraid of? A. Well, he started cussing 

i 

i 
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Moore and lie said Moore ordered him ont of the shop, and 
he says, “Just because I am a colored man, I don’t guess 
he likes me,” and he says, “The colored people are just as 
good as the white people,” and he says, “Furthermore, the 
colored people is going to run this country some day.” 

Q. And that frightened you? A. Yes, it did. 

Q. You got terribly frightened? A. Yes, sir. 

Q. Did you call the police? A. No, sir, I didn’t call the 
police. 


65 Q. When was there some other serious matter like 
that between you and this man? A. Well, pretty 

near every night he would some in the barbershop drunk, 
half drunk, and he would start arguing with somebody, and 
they would try to run him out of there, and he was stubborn 
about getting out. 

Q. Would you get frightened on those occasions? A. 
Yes, I did. I was scared of him. 

Q. Did you call the police or do anything about it? A. 
No, I didn’t call the police. 

• ••••••••• 

Q. Has he at any time ever threatened you or done any¬ 
thing to you before? A. Well, he didn’t threaten me. 

Q. Did you ever see him assault anybody other than this 
time that you are talking about where he went back in the 
alley? A. I never seen him assault anybody. I have seen 
him in numerous arguments with different people. 

Q. Arguments? A. Yes, sir. 

Q. And in all of your experience with him you have 

66 seen him in arguments and you have heard him say 
insulting things? A. That is right. 

. Q. But you have never at any time seen him use violence 
on anybody, shoot anybody, or cut anybody? A. No, sir. 
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103 CHARGE TO THE JURY 

The Conrt (Curran, J.): Ladies and gentlemen of the jury, 
the defendant in this case, Jett P. Mundy, is charged in an 
indictment containing three counts, the first of which 
alleges that on or about June 2, 1948, within the District 
of Columbia, Jett P. Mundy carried a pistol on or about his 
person without a license having been issued as provided by 
law. j 

This the defendant does not deny. 

On the second count, the allegation is that on or about 
June 2,1948, within the District of Columbia, Jett P. Mundy 
made an assault on Eddie M. Barnes with a dangerous 
weapon, that is, a loaded pistol. 

And the third count alleges that on or about June 2, 
1948, within the District of Columbia, Jett P. Mundy made 
an assault on Eddie M. Barnes with intent to kill the said 
Eddie M. Barnes. j 

These paper writings, of course, are the indictments that 
charge the allegations that the Government places against 
the defendant, each material part of which must be proved 
and proved beyond a reasonable doubt. 

As counsel has told you, this defendant is presumed to 
be innocent and that presumption stays with him through^ 
out the progress of the trial until it is overcome by evidence 
establishing his guilt beyond a reasonable doubt. 

You understand what I mean when I say “reasonable 
doubt.” 

i 

104 The Court has instructed you on reasonable doubt 
many, many times, and of course, if you have a reason¬ 
able doubt as the Court has explained that term to you in 
this case, you must resolve that doubt in favor of the defend¬ 
ant and acquit him. 

You are the sole judges of the facts in the case, ladies 
and gentlemen of the jury, and you have had an opportunity 
to observe the witnesses, including the defendant who be¬ 
came a witness when he testified on the witness stand; the 
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manner in which they acted; the manner in which they 
responded to questions that were propounded by counsel 
for both sides; the apparent interest in the outcome of the 
trial, if any, and the probability or improbability of the 
testimony as told by that witness, and its harmony or in¬ 
congruity with other testimony in the case that you may 
feel is established beyond a reasonable doubt. 

It is within your discretion to disregard in whole or in 
part the testimony of any witness whom you believe to 
have testified falsely concerning a material fact about which 
the witness could not reasonably have been mistaken. 

You will consider first, when you go to your jury room, 
the first count, and if you believe and believe beyond a 
reasonable doubt that the defendant had in his posses¬ 
sion on the street in Washington a pistol without hav¬ 
ing a license, it is your duty to return a verdict of 
guilty on that count. 

105 Unless you so believe, you may return a verdict 
of not guilty. 

You will then go to the third count, which alleges that 
the defendant made an assault upon the complaining wit¬ 
ness with the intention of killing him. An assault, as you 
know, is an unlawful attempt by a party to do bodily injury 
to another without that person’s consent. In other words, 
ladies and gentlemen of the jury, any illegal laying on of 
hands by one person on another without that person’s con¬ 
sent is an assault, and when that is done with a weapon 
that the law considers dangerous to life or limb, that is 
known as an assault with a deadly or dangerous weapon 
and the Court instructs you, as a matter of law, that a 
loaded pistol is a deadly and dangerous weapon. 

In that third count, there is required to be proved by 
the Government not the general intent to do something 
but a specific intent, and that specific intent in the third 
count is an attempt to kill. So that before you determine 
that the defendant is guilty of the third count, you must 
be satisfield beyond a reasonable doubt that not only did 
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he shoot at the defendant with a deadly and dangerous 
weapon, but at the time he shot him he intended to kill j 
him, and if you believe, and believe beyond a reasonable j 
doubt, that he did shoot at the complaining witness with the 
intention of killing him, then it is your duty under 1 

106 the law to return a verdict of guilty. 

If, after having considered the third count, you _i 
reach a verdict of guilty as to the defendant, you will not 
consider the second count. 

If there is a reasonable doubt in your mind as to the 
third count and you agree on a verdict of not guilty as to 
the third count, you will then pass to the second count to I 
consider the guilt or innocence of the defendant on the sec¬ 
ond count, which is an assault with a deadly weapon. And 
if you believe, and believe beyond a reasonable doubt, that 
the defendant, on June 2, in the District of Columbia, shot 
at the complaining witness—and you are not satisfied as to 
the specific intent to kill, but that he made an unjustifiable 
assault upon him with the loaded pistol—it will be your: 
duty under the law to return a verdict of guilty on the 
second count. j • 

If there is a reasonable doubt about it, or you feel that 
he did not, it is your duty under the law to return a verdict 
of not guilty. ! 

Now, the defendant has taken the stand and admitted 
that he had the gun, and he has admitted shooting at the 
complaining witness, and said thai he did so in self-defense. 

Self-preservation, as you know, is the first law of nature 
and a man has a right to protect himself against death or 
serious bodily injury, even to the extent that he may 

107 take a person’s life. 

So that you are instructed that if you find from 
the evidence that the complaining witness, Eddie M. Barnet, 
first made unjustifiable assault upon the defendant, or that 
the defendant had just, proper and reasonable grounds to 
believe and did honestly believe, and this belief is substan¬ 
tiated by the evidence in the case today, that Barnes was 
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about to do him personal injury, then the defendant had a 
right to use such force as was reasonably necessary to 
protect himself from personal injury. 

In other words, ladies and gentlemen of the jury, if you 
believe from the evidence that while these two had an argu¬ 
ment or disagreement, that the complaining witness Barnes 
suddenly whirled upon the defendant and put his hand in 
his pocket, and that the defendant honestly believed that 
he might have a gun there and was going to pull it on him, 
then he had the right to draw his gun and shoot the com¬ 
plaining witness in order to protect himself. And if you 
believe that to be the evidence, of course you must return a 
verdict of not guilty on the second count and on the third 
count 

The defendant has introduced testimony, ladies and gen¬ 
tlemen of the jury, in this case as to the reputation of the 
defendant, which would seem to make it unlikely that he is 
guilty of the crime charged. Now, by that it does not mean 
that the testimony of good character or the testimony 
108 of good reputation for peace and good order, it does 
not mean that that is proof of innocence. The law is 
that an established reputation for good character could 
alone create a reasonable doubt as to the defendant’s guilt 
when without that evidence of good character other evi¬ 
dence in the case would be convincing of the defendant’s 
guilt In other words, you may only consider it to deter¬ 
mine whether or not it generates a reasonable doubt in your 
mind as to the guilt of the defendant and entitles him to an 
acquittal. 

There has also been introduced into the case a criminal 
record of the defendant that he was convicted of an assault 
in 1933, I think, and carrying a deadly weapon in 1942. 
That is not to be considered by you as indicating his guilt 
in this case because he was guilty of prior offenses. It may 
only be considered by you as to whether or not you desire 
to place as much credence in the testimony of a witness who 
has been convicted of crime as you would in the testimony 
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of other witnesses in the case that have not been so con¬ 
victed. It only goes to his credibility. 

During the trial there was colloquy between counsel and 
the Court regarding the introduction of certain evidence. I 
wish to caution you that you are not to consider that at 
all, that you are not to consider the Court’s remarks to 
counsel in any wise that would be detrimental to the defend¬ 
ant or counsel himself, because the Court was making 

109 specific rulings and that has no part in your deter¬ 
mination of the guilt or innocent of the accused. 

Your verdict, of course, must be unanimous, ladies and 
gentlemen of the jury. When you have reached your jury 
room, select your foreman, and when you have reached your 
verdict, please notify the marshal. 

Is there anything else, gentlemen? 

Mr. Koonin. Just one thing, your Honor. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

Mr. Koonin. If your Honor would give a specific instruc¬ 
tion with respect to—you did give the general instruction 
as laid down in the Hinton case, but give one with respect 
to whether or not the jury believes this man actually had 
lighter fluid poured on him; if the jury believed he did not 
have lighter fluid poured on him, that he was lying about 
that, then they could disregard all or part of his testimony. 

The court. I gave that instruction. I don’t want to high¬ 
light it. 

Mr. Heflin. Would your Honor consider telling them that 
with respect to self-defense, that no amount of words, no 
matter how obnoxious they "may be, would justify an assault ? 

The Court. Well, I think I have said enough. 

The Court. Well, I think I have said enough. 

110 (Counsel returned to the trial table.) 

The Court. Take the case, ladies and gentlemen. 

(Whereupon, at 1:45 o’clock pjn., the jury retired to de¬ 
liberate of their verdict.) 
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FURTHER INSTRUCTIONS TO THE JURY 

(The jury returned at 3:35 o’clock pjn., for further 
instructions.) 

The Court. Mr. Foreman, has the jury reached a verdict? 

The Jury Foreman. No, sir. Your Honor, we have not 
agreed on the third count, assault with intent to kill. 

The Court. Have you reached a verdict in the first and 
second counts? 

The Jury Foreman. The first count, yes. 

The Court. Have you reached a verdict on the Second 
count? 

The Jury Foreman. No, sir. 

The Court. Have you deliberated on the second count? 

The Jury Foreman. No, sir. 

The Court. Then you are not agreed on the third count? 

The Jury Foreman. No, sir. 

The Court. Now, do you mean by that that you are hope¬ 
lessly deadlocked, or do you want further instructions? 

The Jury Foreman. We are deadlocked. 

Juror No. 8. We would like further instructions, your 
Honor. 

Ill The Court. What is it that is troubling you? 

Juror No. 8. What is troubling us, sir, is the defini- 
nition of intent. 

The Court. Well, intent means the purpose to do. He 
intends to kill, and you have got to find out that at the 
time he fired the shot, and that he had made up his mind to 
kill; that he intended to kill; and if you cannot reach that 
beyond a reasonable doubt, you cannot convict of an assault 
with intent to kill. 

Juror No. 8. Your Honor, sir, how could a proof be 
made of that case? 

The Court. Well, there are several ways, of course. 

You may consider the fact that he shot at him. You may 
take into consideration any remarks that he made at the 
time. For instance, if the evidence disclosed that he had 
made this statement, “I am going to kill you,” and he shot 


i 
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and fired, you would be justified in reaching the conclusion 
that he shot with the intention of killing. 

Without that, then of course you have got to depend upon 
all the surrounding circumstances of the particular case, 
exactly how the argument started in the first place, and 
whether or not that in itself would justify a person in killing 
somebody. 

Now, words and arguments between people, without any¬ 
thing further, to justify a killing—it all depends upon 

112 the facts of the particular case. 

Juror No. 10. Your Honor, was it permissable for 
us to deadlock on the third count and then proceed to the 
second? 

The Court Yes, indeed. You can return verdicts on any 
counts that you see fit, and the Court will accept your ver¬ 
dicts, and if you disagree on the other count, why, the Court 
will discharge you as to that count. 

Juror No. 10. I think it was the jury’s understanding that 
we could not consider the second count without having 
disposed of the third count. 

The Court. No. If you are hopelessly deadlocked on the 
third count, you may consider the second count. 

(Where upon, the jury again retired, at 3:40 o’clock p.m., 
to deliberate of their verdict.) 

VERDICT OF THE JURY 

(The jury returned at 4:05 o’clock pjn., with their verdict, 
as follows:) 

The Deputy Clerk. Mr. Foreman, has the jury agreed 
upon a verdict? 

The Jury Foreman. We have. 

The Deputy Clerk. What say you as to the Defendant 
Jett P. Mundy on the first count of the indictment? 

The Jury Foreman. Guilty. 

The Deputy Clerk. And what say you as to the 

113 defendant Jett P. Mundy on the second count of the 
indictment? 
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The Jury Foreman. Guilty. . 

The Deputy Clerk. And what say you as to the Defend¬ 
ant Jett P. Mundy on the third count of the indictment? 

The Jury Foreman. Not guilty. 

The Deputy Clerk. Members of the jury, your foreman 
says that you find the defendant Jett P. Mundy guilty on 
the first count of the indictment, guilty on the second count 
of the indictment, and not guilty on the third count of the 
indictment, and that is your verdict, so say you each and 
all? 

(The members of the Jury nodded affirmatively.) 

Mr. Koonin. May I ask that the jury be polled, if your 
Honor please? 

The Court. Poll the jury, Mr. Clerk. 

(Whereupon, the jurors were polled as to their verdict 
individually, one by one, and the verdict of each was as 
hereinbefore indicated.) 

(Thereupon at 4:10 o’clock p.m., the trial was concluded.) 
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Jett P. Mundy, appellant, 

v. 

United States of America, appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of case 


On August 23, 1948, the Grand Jury returned an indict¬ 
ment against Jett P. Mundy, hereinafter referred to as the 
defendant, the first count of which charged him with carry¬ 
ing a pistol without a license, the second with an assault 
with a dangerous weapon, and the third with an assault with! 
intent to kill. He was acquitted on October 21,1948, on the 
third count and found guilty on the other two. The court 
sentenced him on the indictment to a term of three to nine! 
years in the penitentiary. 

The complainant, Edward M. Barnes, around 6:00 p. m. 
on June 2,1948, was walking along the street in the vicinity 
of 943 Eye Street, N. W., where the defendant resided. 
About this time, the defendant came from his house and said 
to Barnes, “Hello there, Eddie, better known as a nigger 
boy.” Barnes replied: “Hello, Jett Mundy, better known 
as a cracker.” They had known each other since 1933, when 


(1) 


2 


the defendant as a barber, and Barnes as a bootblack, 
worked at the same barber shop, and had seen each other 
from time to time since, bnt this was the first time within 
six months. They walked along and whenever the defend¬ 
ant called Barnes a “nigger” Barnes would call him a 
“cracker.” The defendant, on the pretext of getting his 
pocketbook, went back to his house and got his gun. (Jt. 
App. 4-6,13). He came right out and again started abusing 
Barnes, and when Barnes talked back, he became so offended 

that he said: “Don’t no nigger talk to me like that-lam 

a white man and you are a nigger.” Barnes started to 
walk away. At this instant an unknown passerby said: 
“Look out, colored boy, the man has got a gun.” The de¬ 
fendant then said as Barnes turned, “Too late now, you 
black son-of-a-bitch,” and shot Barnes in the stomach. 
Barnes stood up against a lamppost and in a couple of 
seconds, became partially unconscious. (Jt. App. 5, 6). 
After he fell to the street, the defendant first snapped the 
gun in his face, and then the defendant poured liquid on him 
from a cigarette lighter and tried to light it with matches. 
(Jt. App. 8, 9). Prior to the shooting, Barnes said he had 
no weapon, made no threats, did not reach in his pocket, and 
made no effort to strike the defendant. (Jt. App. 6, 7). A 
police officer, who arrived at the scene within a few minutes 
of the shooting, found Barnes lying in the street in a semi¬ 
conscious condition, and then went to the defendant’s house 
where the defendant was placed under arrest and the gun 
recovered. (Jt App. 11,12). After the shooting, a witness 
saw the defendant put the gun in his pocket, walk down the 
street and go in the house. (Jt App. 3). The defendant 
had no license to carry a pistol. (Jt. App. 4). 

No evidence in defense of carrying a pistol without a 
license was introduced, and as to the other charges, the plea 
was self-defense. The defendant testified that Barnes had 
approached him and said: “Hello, big shot, let me hold 
something before I go broke.” The defendant paid no at¬ 
tention to this and went into the house. He said he became 
hungry and had to go out. He had a gun which he said he 
had found in a rest room in the back end of the barber shop. 
He took the pistol because he was scared of Barnes. (Jt. 
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App. 13) As he came out, Barnes asked him to have a drink 1 
of whiskey. The defendant replied: “I don’t drink whiskey, 
and if I did, I wouldn’t drink with a crazy person like you.” 
And thereupon, according to the defendant, Barnes 
“throwed his hand in his right side pocket,” while saying: i 
‘ ‘ You ain’t too damned good to take a drink with me. ’ ’ The ! 
defendant said he was afraid, and shot at Barnes’ legs to 
scare him, but hit him in the stomach. (Jt. App. 13, 14). 
At the time of his arrest, the defendant had told Officer 
Smith that the reason why he shot Barnes was that he had ! 
had an argument and Barnes had been pestering him on 
numerous occasions about making gambling plays, and that 
he had found the gun in the bathroom of the house where he 
lived. (Jt. App. 12). The defendant related several inci¬ 
dents that caused him to be afraid of Barnes for a long 
time: (1) Barnes had had a grudge against him for 13 years 
because he reprimanded Barnes for pressing too hard on n 
Congressman’s foot with the shoeshine rag; (2) Barnes 
was mad at barber Moore, who ordered him out of the shop. 
He came out cursing, and said “Colored people are just as 
good as white people • • • and the colored people will 
run this country some day” (Jt. App. 15, 16); (3) nearly 
every night, he would come in the barber shop drunk, they 
would try to run him out and he would act stubborn. He 
further testified that Barnes never threatened him, and he 
never saw Barnes assault, shoot, cut, or use violence towards 
anyone. (Jt. App. 16). 

SUMMARY OP ARGUMENT 

I 

The court did not err in refusing to give the requested in¬ 
struction as to false testimony, since this instruction was 
in substance covered in the court’s general charge. 

H j 

In its charge on the presumption of innocence and reason¬ 
able doubt, the court did not commit error in omitting a 
definition of the term “reasonable doubt” since (1) no re¬ 
quest for such definition was made in the lower court at the 
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time by the defendant; and (2) if the omission was error, 
under all the circumstances of this case, no substantial right 
of the defendant was affected thereby. 


ARGUMENT 

L 

The instruction requested and refused in the Court below 
was: 


“If they believed the complaining witness was lying 
about the lighter incident, they could disregard all or 
part of his testimony.” (Jt. App. 21). 

The Court in its general charge instructed: 

“It is within your discretion to disregard in whole 
or in part the testimony of any witness whom you be¬ 
lieve to have testified falsely concerning a material fact 
about which the witness could not reasonably have been 
mistaken.” (Jt App. 18). 

As the instruction requested was covered in substance 
in the general charge, its denial did not constitute error. 
Hart v. United States, 76 U. S. App. D. C. 193, 195, 130 
F. 2d 456; Henry v. United States, 50 App. D. C. 366, 273 
F. 330; Tuckerman v. United States, 291 F. 958, 6 Cir., 1923, 
cert, denied, 263 U. S. 716, 68 L. Ed. 522. The Henry case, 
supra, is precisely in point, as it likewise involved a request 
for an instruction on wilful falsehood which was refused 
and the court held that the refusal was not error, as the 
request was covered in the general charge. The requested 
instruction in that case, as stated in the opinion at page 
373, was: 

“• * * that the testimony given by John Helmouth 
with respect to whether or not he handed the certificates 
to Henry personally or to Lamont related to a material 
matter, and if they believed that he wilfully testified 
falsely with respect to it they were at liberty to disre¬ 
gard his testimony entirely.” 

The court instructed (page 374): 

“ • # * It is a rule of law, that whenever a witness 
upon the stand before you wilfully and intentionally 
testifies falsely as to any material matter, you have a 
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right to disregard all his testimony, if yon find that to 
be a fact # • •” 

i 

• - *• - j 

In affirming, this Court at page 374 said: 

“We have already seen that no error can be predicated 
on the failure to give a requested instruction where the 
subject is completely covered, as here, by the court’s 
general charge.” 

Counsel for defendant contends that the charge given by 
the court below was not specific and left the jury in the do¬ 
main of vague generality, and quotes from District of Co¬ 
lumbia v. Gray, 1 App. D. C. 500, 506: 

“Vague generalities addressed to the jury cannot 
supply the place of specific instructions.” 

The vague generality referred to in the Gray case appears 
from the instruction given: 

i 

“If this injury • • • was caused in any other j 
way in the world except by the sewer being obstructed, 
the plaintiff has got no case and cannot recover.” 

This was given instead of specific instructions on “provi¬ 
dential visitation” requested by the defendant. It is appar- j 
ent from the language used in the instruction given that the 
jury was left without any idea of the meaning or effect of 
an “Act of God” on the liability of the defendant. The I 
instruction on “wilful falsehood” given in the instant case j 
conveys to the jury all the elements essential for disbelief 
of the testimony of any and all witnesses, and therefore is I 
definite and certain. The case of Tuckerman v. United 
States, swpra, is more to the point. In that case, the re¬ 
quested instruction was (p. 964): 

“The evidence of the defendant also shows that the 
prosecuting witness at one time was jealous of the 
defendant and sought his life, and the jury should con- j 
sider that evidence as to whether or not it was a motive j 
actuating the testimony of Mr. and Mrs. Tyree Taylor.” 

i 

The court had instructed in the general charge (p. 964): 

“In weighing the testimony of the witnesses you will 
look further to see what motive, if any, actuated the; 

j 


! 
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witness in testifying as he did; if yon find that the wit¬ 
ness had a motive for testifying against a party, then 
as a matter of course, yon would take that into consid¬ 
eration in weighing the testimony of such witness 

• • • n 

In affirming the lower court, the appellate court at page 
964 said: 

i 

“Having given this general instruction, it was not 
reversible error to decline to call the jury’s attention 
specifically to a given item of testimony whose tendency 
was claimed to show motive.” 

See also Shettel v. United States , 72 App. D. C. 250, 113 
F. 2d 34, holding that the form of the instruction is largely 
a matter of discretion with the presiding justice, citing 
United States v. Gassenheimer, 26 App. D. C. 432, 446. 

In view of these authorities, it was not error in the present 
case for the court to refuse the instruction requested, after 
fully covering the same subject in its general charge. 

It is argued on page 3 of appellant’s brief: “That it 
was incredible to believe the testimony of the complaining 
witness with respect to the lighter fluid incident as reflected 
by the trial court’s examination of the witness. ” As to that, 
the questions propounded, however suggestive, do not con¬ 
stitute evidence and reflect nothing that should be consid¬ 
ered by the jury. The evidence consists of the answers given 
by the witness, and all they disclose as to the lighter was 
that it was a cigarette lighter. Whether it was one of new 
or old design, broken or in good working order, filled prop¬ 
erly or too full, is not revealed. (Jt. App. 9,10). The inci¬ 
dent was not denied by the defendant (Jt. App. 12-16). 
With this in mind, there is no basis for the assertion on this 
appeal that complainant’s testimony was incredible. This 
was a question for the jury. And, moreover, this testimony 
related to events occurring after he was shot and while he 
was in a semi-conscious condition. (Jt. App. 6, 11). Un¬ 
der such circumstances, the jury may well infer that, even 
if false, it was not intentional, and that complainant’s 
recollection of such events would naturally be somewhat 
hazy and confused. 
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The apparent purpose of the requested instruction was I 
to divert the attention of the jury from the defendant’s 
testimony on self-defense, which was the least credible of j 
any in the case, and was without any corroboration by any j 
witness or circumstance. (Jt. App. 15, 16). The defend¬ 
ant, at the time of his arrest, stated that he shot the com- I 
plainant because “the colored man had been pestering him j 
and bothering him on numerous occasions about making 
gambling plays,” and that he found the gun “in the bath- i 
room in his house.” (Jt App. 12). At the trial he said he I 
found the gun “in the rest room in the back end of the bar¬ 
ber shop.” (Jt. App. 13). At the trial, he gave as the j 
reason for shooting complainant: he “wheels around and ! 
throwed his hands in his right side pocket,” (Jt. App. 14). ! 
Then he related several occurrences during the prior thir- j 
teen years that caused him to be terribly afraid of the com- j 
plainant. They were all ludicrous. (Jt App. 14-16). He 
admitted that he had never been threatened by complainant, j 
and had never seen him assault, shoot, cut, or do violence to 
anyone. (Jt App. 16). With such evidence as this in the j 
case, the refusal by the Court of the requested instruction,! 
on the basis that he didn’t want to’“highlight” part of the 
testimony of a witness, was proper. (Jt App. 21). 

As stated in Wallace v. United States, 18 App. D. C. 152, j 
160: “Instructions on separate items of evidence are more I 
apt to confuse than enlighten the jury.” And in Perovichl 
v. United States, 205 U. S. 86, 92, the court said: “ Singling j 
out a single matter and emphasizing it by special instruct 
tions as often tends to mislead as to guide the jury.” 

n. ! 

(1) The defendant contends that the failure of the court 
to define the term “reasonable doubt” is reversible error, 1 
as it rendered the charge on reasonable doubt and presume 
tion of innocence meaningless to the jury. In this respect, 
the Court in its charge said: 

“These paper writings, of course, are the indictments 
that charge the allegations that the Government places 
against the defendant, each material part of which must 
be proved and proved beyond a reasonable doubt 
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“As counsel has told yon, this defendant is presumed 
to be innocent and that presumption stays with him 
throughout the progress of the trial until it is overcome 
by evidence establishing his guilt beyond a reasonable 
doubt 

“You understand what I mean when I say ‘reason¬ 
able doubt’ 

“The Court has instructed you on reasonable doubt 
many, many times, and of course, if you have a reason¬ 
able doubt as the Court has explained that term to you 
in this case, you must resolve that doubt in favor of the 
defendant and acquit him.” (Jt. App. 17). 

(Note: The reporter’s punctuation in the last paragarph 
is confusing. The comma placed after “this case” should 
come after the words “that term to you.”) 

At the conclusion of the charge, the court addressing 
counsel, inquired: “Is there anything else, Gentlemen?” 
Although counsel approached the bench, and other parts of 
the charge were discussed, no request for further instruc¬ 
tions on “reasonable doubt” or the “presumption of in¬ 
nocence” was made. No request was made that the term 
“reasonable doubt” be defined to the jury. (Jt. App. 21). 
If such request had been made, doubtless, the court would 
have given a definition, and it would have been error in such 
case not to do so. Egan v. United States, 52 App. D. C. 384, 
392, 287 F. 958; Sckencks v. United States, 55 App. D. C. 
84,86,2 F. 2nd 185; McAfee v. United States, 70 App. D. C. 
142, 151, 105 F. 2d 21. In each of these cases there was 
proper request for an instruction which was refused. 

It has long been equally well-settled law, that unless re¬ 
quest has been made specifically calling the attention of the 
lower court to the defect in the charge, such defect may 
not be raised on appeal. Kinard v. United States, 68 App. 
D. C. 250, 252, 96 F. 2nd 522; Harris v. United States, 59 
App. D. C. 353, 355, 41 F. 2nd 976; Carroll v. United States, 
39 F. 2nd 414, 416, 8 Cir. 1930; Stassi v. United States, 50 
F. 2nd 526, 531, 8 Cir. 1931; Hvmes v. United States, 170 
U. S. 210, 211, 42 L. Ed. 1011. This rule, as gathered from 
these and many other cases, is now set forth in the Federal 
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Buies of Criminal Procedure, Buie 30 of which provides in 
part: 

“No party may assign as error any portion of the 
charge or omission therefrom, unless he objects thereto 
before the jury retires to consider its verdict.” 

i 

In some cases appear “general language” to this effect: 
in a criminal case, the court should instruct on all essential 
questions of law involved in the case, whether requested or 
not. Kinard v. United States, 68 App. D. C. 250, 252, j 
96 F. 2nd 522. A similar statement appears in George v. 
United States, 75 U. S. App. D. C. 197, 201, 125 F. 2nd 559. ! 

The language used in the Kinard case, supra, was taken from 
Kreiner v. United States, 11 F. 2d 722, 731, 2 Cir. 1926, and 
later that same Court in United States v. Newman, 143 F. 

2d 389, 390, 2 Cir., 1944, impliedly repudiated the language 
used in its former decision, by saying: 

“It is true in Kreiner v. United States, 11 F. 2d 722, 
731, we said that the court should instruct on all es¬ 
sential questions of law in the case, whether requested 
or not. • • • While we do not wish to be under- j 

stood as again affirming the general statement made 
in Kreiner v . United States, supra, we will assume for ; 
argument there may be essential questions of law as to j 
which the judge must instruct whether requested or 
not.” 

i 

i 

i 

If this “general statement” is to be interpreted as mean- ! 

ing that an omission in the charge as to certain questions of ! 

law, where no objection or request was made, may neverthe- i 

less be assigned as error, such meaning contravenes Buie i 

30 of the Federal Rules of Criminal Procedure, which is a 

legislative enactment binding on this Court. The Rule con- | 

tains no exceptions pertaining to the nature of the omission j 

in the charge. If construed to mean that this Court may 

notice such omission, and if prejudicial correct it, such mean- ! 

ing is in full harmony with Rule 52(b) of the Rules of Crimi- : 

nal Procedure, dealing with the subject of plain error. 

' j 

(2) This Court has often said that it may notice and cor¬ 
rect by reversal prejudicial error appearing on the record j 
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of a criminal case. Williams v. United States, 78 U. S. App. 
D. C. 322, 323, 140 F. 2d 351, where the evidence was not 
sufficient to support a conviction. Kinard v. United States, 
68 App. D. C. 250, 254, 96 F. 2d 522, where there was no 
instruction on the included offense of manslaughter. 
Meadows v. United States, 65 App. D. C. 275, 278, 82 F. 2d 
881, where there was a misleading instruction on self-de¬ 
fense. WiUiams v. United States, 76 U. S. App. D. C. 299, 
300,131 F. 2d 21, where the charge in no place told the jury 
that they could acquit and did not include any instruction 
on the included offense of assault with intent to commit rape. 
In these cases, either from misleading instructions or lack of 
instructions, the jury was without any knowledge of the 
proper law applicable. 

Apparently, the precise question here presented is novel 
in this jurisdiction, and the authorities elsewhere are few. 
The only case in a Federal Court where exactly the same 
question was raised is Raff our v. United States, 284 F. 720, 
9 Cir., 1922, and in that case at page 720 the court said: 

“There was no explicit explanation of what con¬ 
stitutes reasonable doubt, hut in the absence of a re¬ 
quest for an explanation, it was not error to fail to 
give it.” 

And at page 721: 

“Furthermore, as the court charged that it was in¬ 
cumbent upon the government to establish guilt by 
proof beyond a reasonable doubt, in the absence of a 
request for a specific charge upon the presumption of 
innocence, we cannot believe the defendant was 
prejudiced.” 

In Baker v. United States, 156 F. 2d 386, 5 Cir. 1946, cert, 
denied, 329 U. S. 763, 91 L. Ed. 567, as to an instruction on 
reasonable doubt, the language of which does not appear in 
the decision, the court at page 390 said: 

“The charge on reasonable doubt was not complained 
of below or called to the trial court’s attention by an 
exception to the charge, and no opportunity was af¬ 
forded the trial court to correct it. If it was error so 
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to charge, and this is extremely doubtful, it was not 
in this record such error as would require reversal.” 

In Kenion v. GUI, 81 U. S. App. D. C. 96,99,155 F. 2d 176, j 
on an appeal from an order denying a petition for writ of j 
habeas corpus, this Court held that the failure to define rea¬ 
sonable doubt was not a denial of due process which ousted j 
the court of jurisdiction to enter judgment and expressly ! 
stated: “We again note that we are not called upon to 
decide whether we would have affirmed or reversed, if an j 
appeal had been taken .’ 9 

Several state cases hold, that without request it is not 
necessary to define to the jury the meaning of “reasonable j 
doubt.” In Bush v. State, 19 Ariz. 195,168 P. 508, 511, the | 
court said: 

I 

“In the absence of a request tendering a proper in¬ 
struction, it was unnecessary to attempt to define the 
expression, because it is commonly understood. The 1 
expression was invented by great common law judges j 
as one most simple in its appeal to the understanding I 
of men of ordinary intelligence.” 

In State v. Hines, 148 Miim. 393,182 N. W. 450, 452, the 
court said: 

l 

“Complaint was made because the meaning of rea¬ 
sonable doubt was not given in the charge. No instruc- f 
tion was requested and no suggestion offered on the 
subject before the verdict was returned. In that situa- j 
tion, even if the omission were of substance, which it is j 
not, it would not be a ground for a new trial.” 

To the same effect are: Pretvitt v. State, 150, Ark. 279, 234 
S. W. 35, 38; White v. State, 195 Ala. 681, 71 So. 452, 455; j 
Commonwealth v. Berney, 262 Pa. 176,105 A. 54, 55; People j 
v. Spears, 241 Mich. 67,216 N. W. 398,400; State v. Johnson, j 
193 N. C. 701,138 S. E. 19, 21. No state case to the contrary 
has been found. 

i 

An instruction on the presumption of innocence is as im-i 
portant as a definition of reasonable doubt in most cases. 
Failure to instruct on the “presumption of innocence” is 
not error unless requested. Sylvia v. United States, 264 
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F. 593, 595, 6 Cir. 1920; Silverberg v. United States, 4 F. 2d 
908, 909, 5 Cir. 1925, cert . denied, 268, U. S. 706, 69 L. Ed. 
1168; Dinger v. United States, 28 F. 2d 548, 550, 8 Cir. 1928; 
Re^er v. United States, 37 F. 2d 74, 75,10 Cir. 1929; United 
States v. McGuire, 64 F. 2d 485, 493, 2 Cir. 1933, cerl denied, 
290 U. S. 645, 78 L. Ed. 560; De BeUis v. United States, 22 
F. 2d 948, 950, 7 Cir. 1927; Spevak, et al. v. United States, 
158 F. 2d 594, 4 Cir. 1944, cert, denied, 330 U. S. 821, 91 
L. Ed. 1272. 

' In regard to noticing error in the Spevak case, supra, 
Judge Parker at page 598 said: 

“Since appellants were not represented by counsel 
in the court below, we would notice the failure to charge 
on the presumption of innocence, notwithstanding there 
was no request for the charge, if we thought the appel¬ 
lants had been prejudiced in any way by the failure. 
We are satisfied, however, there was no such prejudice 
and the charge on the presumption of innocence could 
not have affected the result. Although in some cases a 
charge on reasonable doubt cannot be said to take the 
place of a charge on the presumption of innocence, this 
is manifestly not such a case.’’ • • • “It would have 
added nothing as a practical matter, to have told them 
that appellants were presumed to be innocent until 
their guilt was established beyond a reasonable doubt.” 

In Kotteakos v. United States, 328 U. S. 750, 764,90 L. Ed. 
1557, Mr. Justice Rutledge related certain principles to be 
considered in the determination of what constitutes substan¬ 
tial prejudice, in this language: 

“And the question is, not were they right in their 
judgment, regardless of the error or its effect upon the 
verdict. It is rather what effect the error had or rea¬ 
sonably may be taken to have upon the jury’s decision. 
The crucial thing is the impact of the thing done wrong 
on the minds of other men, not on one’s own, in the total 
setting. 

“This must take account of what the error meant to 
them, not singled out and standing alone, but in relation 
to all else that happened. And one must not judge 
others’ reactions from his own, but with allowance for 
how others might react and not be regarded generally 
as acting without reason. ’ * 
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In view of the foregoing authorities, failure to define 
“reasonable doubt’* is not error unless request for such in¬ 
struction is made. And applying the rule as to plain error, 
handed down by this Court in Meadows y. United States , 
supra, Kinard v. United States , supra > and Williams v. 
United States , supra , there is no reversible error since the 
omission did not prejudice the defendant. And that is par¬ 
ticularly true when the omission is considered “in relation 
to all else that happened” and the jury, “not be regarded 
generally as acting without reason,” in accordance with 
Kotteakos v. United States, supra . 

On the question of prejudice in this case, the important 
consideration is the knowledge which the jury had on the 
subject of “reasonable doubt” during its deliberations. If 
it then knew what the term “reasonable doubt” meant, no 
possible prejudice could result from a failure to again define 
the term. 

In conformity with the order of this Court dated April 2, 
1949, the appellee has attached at the end of this brief 
Government E xhibit I, which shows the names of the cases 
in which jurors in the instant case had previously served 
and the definitions of “reasonable doubt” given in those 
cases. The definition in each case was proper and follows 
the language prescribed in Egan v. United States , 52 App. 
D. C. 384, 393, 287 F. 958. It will be observed that every 
juror had previously been instructed properly as to the 
meaning of the term “reasonable doubt” while serving as 
a juror. Four had been instructed three times, six twice, 
and two once. It is also a matter of common knowledge that 
jurors of the panel not serving on a case are provided with 
seats in the courtroom, where they wait to be called for the 
next case. It is not unreasonable to assume, therefore, that 
jurors even when not sitting in certain cases, would never¬ 
theless hear the instructions given in those cases. 

The record in this case shows that the jurors themselves 
were not confused as to what “reasonable doubt” meant. 
They became “deadlocked” on the third count. And when 
asked by the court if they wished further instructions and 
what was troubling them, Juror No. 8 replied: “What is 
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troubling us, sir, is the definition of intent ’ ’ (Jt. App. 22). 
No juror intimated that they were troubled with the lack of 
any definition of “reasonable doubt,’* and it is reasonable 
to suppose they would have said so had they not known the 
meaning of the term. The presiding judge was satisfied that 
the jury understood the meaning of “reasonable doubt.” 
(Jt App. 17). It may not be a commendable practice to 
omit such definition in any case, but in the light of the cir¬ 
cumstances of this particular case, there is no basis for con¬ 
cluding that prejudice resulted. 

conclusion 

The judgment below should be affirmed since (1) the re¬ 
fusal to give an instruction which has been fully covered 
in the Court’s charge does not constitute error, and since 
(2) the failure to define “reasonable doubt” does not con¬ 
stitute error, because no request was made for such defini¬ 
tion, and because the omission under the circumstances of 
this case did not result in any prejudice to the defendant. 

Respectfully submitted, 

George Morris Fay, 

United States Attorney. 

Cecil R. Heflin, 
Assistant United States Attorney. 
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GOVERNMENT EXHIBIT X 

The following Criminal Cases were tried before Jndge 
Edward M. Curran on the respective dates by the respective 
jurors, in which he gave the respective instructions defining 
reasonable doubt: 


I. United States v. Annie Lindsay, 

Criminal No. 994-48. October 6,1948. 
The following jurors sat in this case: 


Herbert L. Apgar 
Richard H. Arendes 
Rose Waldman Barbee 
Clara M. Beall 
Raymond D. Bigelow 
Agnes E. Bradley 


Carlin J. Brown 
Lloyd H. Chellman 
Sarah B. Clanton 
George E. Clark 
Charles F. Hayden 
Bennie R. Goodman 


Extract from instruction to jury: 

“Now, a reasonable doubt is a doubt based on reason. It 
is predicated upon reason. It is such a doubt as would 
leave a juror’s mind, after a careful and impartial investi¬ 
gation of all the evidence, so undecided that he is unable to 
say that he has an abiding conviction of the defendant’s 
guilt; or, such a doubt as, in the graver or more important 
transactions of life, would cause an ordinary and prudent 
person to hesitate and pause.” 


II. United States v. Henry E. Lee, 


Criminal No. 1084-48. October 7,1948. 


The following jurors sat in this case: 


Lloyd H. Chellman, Jr. 
Sarah B. Clanton 
George E. Clark 
Henry C. Gilly 
Bennie R. Goodman 
Charles F. Hayden 


Charles H. Haynes 
Mary J. Hill 
Henry I. Hoffman 
George T. Hollenbeck 
Helen Healy Joyner 
Virgie Lucy Lyons 


Extract from instruction to jury: 

“It is a doubt based on reason. It is predicated on rea¬ 
son. It is such a doubt as would leave a juror’s mind, after 
a careful and candid investigation of all the facts and cir¬ 
cumstances, so undecided that he is unable to say that he 
has an abiding conviction of the defendant’s guilt; or, such 
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a doubt as, in the graver and more important transactions 
of life, would cause an ordinary and prudent person to hesi¬ 
tate and pause.” 


III. United States v. Ellsworth Sumby, 


Criminal No. 869-48. October 11, 1948. 
The following jurors sat in this case: 


Edward E. Franklin 
John W. Middlekauff 
Rose Mary Mnrgia 
Lester J. Reese 
Lloyd R. Robinson 
John M. Spaid 


Elizabeth Stamp 
Floyd P. Swiggett, Jr. 
William K. Utteridge 
Herbert L. Apgar 
Richard H. Arendes 
Clara M. Beall 


Extract from instruction to jury: 

“Reasonable doubt is such a doubt as would leave a 
juror’s mind, after careful and candid investigation of all 
the facts and circumstances, so undecided that he is unable 
to say that he has an abiding conviction of the defendant’s 
guilt; or, such a doubt as in the graver or more important 
transactions of life, would cause an ordinary and prudent 
person to hesitate and pause.” 


IV. United States v. George H. Byars 

Criminal No. 685-48. October 13.1948. 


The following jurors sat 

Lloyd R. Robinson 
Agnes E. Bradley 
Carlin J. Brown 
Lloyd H. CheUman 
Sarah B. Clanton 
George E. Clark 


in this case: 

Henry C. Gilly 
Bennie R. Goodman 
Charles H. Haynes 
Lester J. Reese 
Elizabeth Stamp 
John W. Middlekauff 


Extract from instruction to jury: 

“You are further instructed that it is incumbent upon the 
Government to establish beyond a reasonable doubt each 
and every essential allegation of the indictment returned 
against the defendant in this case, and in this connection 
you are instructed that a reasonable doubt is such a doubt 
as would leave a juror’s mind, after a candid and impartial 
investigation of all the evidence, so undecided that you are 
unable to say that you have an abiding conviction of the 
defendant’s guilt, or such a doubt as in the graver or more 
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important transactions of life would cause yon, as reason¬ 
able and prudent people to hesitate and pause.” 

V. United States v. Leroy Jamison, 

Criminal No. 864-48. October 14,1948. 


The following jurors sat in this case: 


Herbert L. Apgar 
Richard H. Arendes 
Clara M. Beall 
Raymond D. Bigelow 
Edward E. Franklin 
Charles F. Hayden 


Henry I. Hoffman 
George T. Hollenbeck 
Helen Healy Joyner 
Virgie Lucie Lyons 
Rose Mary Murgia 
Floyd P. Swiggett, Jr. 


Extract from instruction to jury: 

“Now, a reasonable doubt is such a doubt as would leave 
the juror’s mind, after careful and candid investigation of 
all the facts and circumstances, so undecided that he is un¬ 
able to say that he has an abiding conviction of the defend¬ 
ant’s guilt or such a doubt as, in the graver or more im¬ 
portant transactions of life, would cause an ordinary and 
prudent man to hesitate or pause.” 

VI. United States v. Robert E. Hinton, 

Criminal No. 755-48. October 14,1948. 


The following jurors sat in this case: 


Alfred C. Burg 
Elizabeth Stamp 
Helen H. Joyner 
Virgie L. Lyons 
Rose M. Murgia 
Anna Dell Claggett 


Mildred B. Armstrong 
Berkley J. Carroll 
Jesse W. Bowles 
Charles F. Hayden 
Henry L Hoffman 
Ha Elizabeth Browning 


Extract from instruction to jury: 

“Reasonable doubt is a doubt based on reason. It is a 
doubt for which we may assign a reason. It is such a doubt 
as would leave a juror’s mind, after a careful and candid 
investigation of all the facts and circumstances, so un¬ 
decided that he is unable to say that he has an abiding con¬ 
viction of the defendant’s guilt, or such a doubt as would, 
in the graver or more important transactions of life, cause 
an ordinary or prudent person to hesitate or pause.” 
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VJLL United States v. Jett P. Mundy, 

Criminal No. 1032-48. October 21, 1948. 
The following jurors sat in this case: 


Herbert L. Apgar 
Henry I. Hoffman 
George T. Hollenbeck 
Virgie L. Lyons 
John W. Middlekauff 
Rose M. Murgia 


Lester J. Reese 
Lloyd R. Robinson 
John M. Spaid 
Floyd P. Swiggett, Jr. 
William K. Utteridge 
Charles H. Haynes 


This is the case on appeal in which the court did not define 
to the jury the term reasonable doubt. 


Tabulation 


Apgar: 

Middlekauff 

• 

• 

Spaid 



994-48 

86948 


86948 


869-48 

864-48 

685-48 



Hoffman: 

Murgia: 


Swiggett: 



108448 

86948 


86948 


864-48 

86448 


86448 


755-48 

75548 



Hollenbeck 

: Reese: 

108448 

86948 

Utteridge: 

86948 


86448 

68548 



Lyons: 

Robinson: 


Haynes: 



108448 

86948 


108448 


86448 

755-48 

68548 


68548 
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